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Facilitator Notes

Case 1: Tender Demand
1. Responses to the demand: How to react if such a demand is made?

• Resist the request from the government or governmental entities, using financial and technical arguments highlighting the inability of the imposed company to meet the requirements of the project and the standards of BioCo or those shared with other venture partners.
• Negotiate with the government or governmental entity and propose to substitute the designated company with another company of your choice (who has a good reputation / track record and better financial and technical credibility.
• Discuss this pre-condition with other bidders and civil society organizations - jointly approach the government to remove this requirement and allow for a democratic “open selection” of alternative contractors.
• If a company is effectively imposed on your company and if, in your judgement, such company appears to be acceptable, insist upon adequate contractual safeguards with that company (including termination clauses); such a contract should include a detailed description of the scope of work and market price remuneration, which would be proportional to the services to be rendered (such as fair market price).

2. Demand Prevention: How to reduce the probability of the demand being made?

• Encourage local, professional and business associations to engage with the government to enact laws and rules that favor a “freedom of contract” approach in all tender situations.
• Leverage the support of your industry group (and others), as well as international financial institutions, to enhance a “freedom of contract” approach. 

• Engage in a dialogue with the procurement agency to improve procedures in the following areas: 

· allow for freedom of sub-contracting for bids, for example pre-selection of eligible companies should be made on the basis of objective financial, legal and technical criteria, including capacity to deal adequately with health, safety, environment and human rights requirements; 

· in such a pre-qualification process, compliance to generally accepted corporate social responsibility should be considered.
• As a deterrent to prevent an imposed partnership, undertake a robust due diligence screening. This may give comfort for BioCo to retain the designated company outright or even to select a second company with a good reputation / track record and ask it to enter into a joint bidding agreement (with strict anti-corruption provisions).

Case 2: Delayed Code Implementation

Responses to an unorthodox demand: How to react if the demand is made?

• Immediately inform the members of the industry association and come up with an “action plan” to tackle this situation in a diplomatic and professional manner – define an appropriate strategy (for example, appeal to a higher authority such as the Justice Ministry/Department).

• Go back to the soliciting official with at least one witness (management, adviser, bank representative) with the following position:

- Reaffirm your willingness to have the Code endorsed, but ignore the solicitation.
- In case the solicitation is reiterated:

(i) First, inform the officials / Government Department that the request is entirely unacceptable;

(ii) Secondly, advise the government officials that such conduct is precisely against the spirit and intent of the new Code, which is being pursued by industry members in the economy to provide a sense of “comfort, confidence & transparency” in a difficult operating environment. Remind the government officials that failure to implement the Code may very well threaten the industry’s level of commitment, investment and long-term sustainability;

(iii) Set a deadline for “endorsement” of the Code based on usual terms and conditions.

• Go to the Justice Department or Anti-Corruption Office that has a vested interest in the process and inform them that the industry association has the impression that it is being subjected to a solicitation; ask the officials to inquire into the matter and get back to the association members in writing.

• If there is sufficient evidence and the “political will” of the majority of industry member companies, co-ordinate a media strategy about “anti-corruption” and its impact on business. 

· Appoint some local and/or international advocates to assist in highlighting the importance that the Code will bring to not only the biopharmaceutical industry, but to other high profile industries. 

Case 3: Agent “Payment” Intervention
1. Response to bribery demand: How to react if such a demand is made?

• Quality check your customs clearance paperwork to ensure full compliance with procedures – does such a payment appear as a legitimate fee? 
• Verify whether customs procedures provide for any official expedited services.

• If so, verify size of fees for such services – never pay for any such services without a proper invoice and / or receipt issued directly from a government department.

• Ensure that any payment made is recorded in the company’s accounting system in the correct amount, together with the invoice/receipt and an explanation of the purpose of the payment.

• If the customs procedures do not provide for expedited services or are not clear on the size of fees for such services and an invoice or a receipt is not provided, then consider the following approach:

- Make it clear to the customs officer that payment to public officials for a service to which one is already entitled is against company policy and is illegal.
- Refuse to pay any facilitation payment to expedite customs clearance of these goods (in the absence of official clarification that the payment is in accordance with local law).

- Ask for the name and position of the customs officer and request to meet his/her superior immediately. Demand reasons why the goods are stuck and escalate the matter within government offices / Ministries.
- Demand that measures be taken to mitigate such improper requests.
- Make it clear that your company will only follow normal / legalised customs procedures.
- Do not reveal that you are under time pressure.
• If the customs clearance delays have a serious impact on the company’s business, inform the industry association (and member companies) of the situation and of the potential consequences - explore if and how to approach the customs authority jointly.
• Request a meeting with the central customs authority or relevant ministry to request that corrective actions be taken.

• Report the incident internally in the company; analyse the case, develop a plan to reduce the risk of reoccurrence and design responses for future demands.
2. Demand prevention: How to reduce the probability of the demand being made?

• Clearly communicate to employees the company’s policy, which includes the prohibition of extortion and facilitation payments. Provide training on how to avoid and deal with such demands, especially to employees who may be exposed to such situations.

• Establish and implement a system available to all employees to report and seek advice regarding such demands for improper payments. 

• Order goods early – avoid time pressures on delivery.
• If possible, have a “back up” inventory close by. Perform due diligence on customs procedures at various points of entry to the economy (i.e. seaports, roads, airports), determine which ones pose the highest and the lowest corruption risks, and find out the time required to clear high value goods; plan to use primary and alternative import routes where possible.

• Switch to an alternative import route and point of entry (where practical) if ongoing “resistance” is experienced at the primary point of entry.
• Research official customs procedures and familiarize necessary personnel with the procedures; clarify unclear parts of the procedures with the central customs authorities.
• Take steps to make the official customs procedures widely available in the country (and to HQ) to counteract ignorance and opaqueness, e.g. with the help of industry associations, in cooperation with customs authorities or other government departments.

· Consider executing an industry “media strategy” to tackle local corruption practices. 

*        *        *


